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Supreme Court of the Hawaiian Islands
In Equity In Banco July Term 1SS6
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Opinion of the Court iy PRKSTOX J
On appeal from the Chancellor
The natore of the case appears in the following

decision of the Chancellor which iinppealedfrom
This is n bill in tqmty nlleciun substantially

that plaintiff 15 the danshter and sole heir-at-la-

ofrTbeophilos Metcalf who deceased iu August
1866 leaving real nnd personal estate in this
Kingdom which he disposed of by will duly ad-
mitted

¬

to probate that under the directions of the
will all the real and personal property densed iind
bequeathed to plaintiff was sold to pay the debts
due from the estate of the testator and no part
remained for distribution to the plaintiff that a
specific dense of certain real estate fully de
scribed in the bill was made in the said will to
Frank Metcalf defendant for life with remainder
to bis surrnriuc children nnd ou failure of issue
to defendants Helen itowlaud and Julia Prosper
that defendant Frank Metcalf has minor children
named in the bill that plaintiff thuch the sole
lawful heir of Theo Metcalf was by reason of the
carrying out of the said will and the sale of all the
property devised to her to pay testators debts
deprived of every part of the property or interest
in the property beloncinj to her father at the
time of his decease plaintiff married in 1667 and
remained under coverture till 1SSI when her hus¬

band died and she has not married since that
on the 14th of October 1SS3 the interest of Frank
Metcalf in the lands devised to him as above set
forth was sold at public auction to Andrade Hay
selden Kidwell and Henson defendants and
another parcel on Beretania street was previously
sold by Jt Metcalf as administrator de bonis uon of
T Metcalf to Iu Aseu defendant that these sales
except the last were without validity to pass the
fee as Frank Metcalf had only a hfeinterest in
the same The bill prays for the appointment of
Suardlan litem tor the minor respondents and
that such share of the property devised and be¬

queathed to Frank Metcalf be awarded to plaintiff
as to the Court shall seem equitable etc

The attorney ad litem has tiled a demurrer and
plea and the other defendants have either de¬

murred or answered
These demurrers raise the question whether

since the specific devise of the plantation or Kan
pakuea to the plaintiff was charged with the pay¬

ment of the testators debts and the same sold for
this purpose the plaintiff as specific devisee is
entitled t exoneration out of the lands devised to
the other specific devisees

1 have searched the books invain to find author ¬

ity to sustain the view contended for in the bill
I think the right of a specific devisee to marshal
the assets as against the heir of the descended es-

tate
¬

is clear following the general rule that assets
are to be applied in the following order first the
personal estate not expressly nor by implication
exempted second lauds specifically devised to
pay debts third estates descended to the heir
fourth devised land charged with the payment

of debts generally fifth general pecuniary lega ¬

cies pro rata sixth specific legatees pro rata
seventh real estate devised whether in terms

general or specific
2 Leading cases in Equity 326
Hays vs Jackson 6 Mass 149
But I am unable to find a case where the per¬

sonal estate barmy been first exhausted and the
real estate specifically devised and charged with
the payment of debts generally being next taken
for this purpose and sold and the debts discharged
that the devisee of this portion of the estate has
the right to be reimbursed from the portion of the
other specific devisees

For this reason I think the demurrer should be
sustained

The other points made I have not considered as
being unnecessary

In support of the appeal Mr Kenmann con-
tended

¬

inter alia that under established rules it
is not sufficient that one part of the estate should
be charged icith the delts and all the rest exon ¬

erated unless such exoneration is stated in the
will in express terms Storys Eq Jur 572 573
and 574

This is not the case here By this will T Met-
calf

¬

under the impression evidently that he had
devised the most valuable part of the estate to the
plaintiff charged not only the debts but also lega-
cies

¬

upon the proceeds of the estate devised to
plaintiff

Counsel further contended that nearly all the
adjudged cases go to the extent that the charge of
debts upon a specific devise does not imply an ex ¬

oneration of the other portion of the estate unless
there is an express provision for such exoneration

A port of the residue of the estate Mr Neumann
urged is in the same position in which it was
when the will went into effect that part at least
should be made to contribute in proportion to
make good in a measure tne loss of her entire in ¬

heritance to the heir
Counsel also contended that although there

might be no direct authority for the granting of
the relief sought still no case could commend it-

self
¬

more 6trougly to a favorable consideration by
a Court of Equitv

Storys Eq Jur 505 56Ga and 570 and cases there
cited ltedneld 02 wills p 305 note 33 3rd ed

Bt the Cocbt If by the residue of the estate
is meant the residuary estate devised by the will
the plaintiff has not claimed to be exonerated
therefrom by her Bill neither has she made the
residuary devisees the Trustees of Oahu College
parties and therefore we cannot consider whether
she is entitled to be so exonerated

if plaintiffs1 counsel only means the lands de¬

vised to the defendant Frank Metcalf then the
point is covered by this decision

The contention made by the plaintiffs counsel
that the intention to exonerate should be stated in
the will in express terms is too broad It is suffi-

cient
¬

if a manifest intention appears Storys
Eq Jur 571 and we think such a manifest in ¬

tention is apparent in this will
The plaintiff has failed to convince us that

there is any authority to support the claim set up
by the bill or that the decision appealed from is
incorrect

We therefore affirm such decision and dismiss
this appeal with costs

P Neumann for plaintiff J A Magoon for
minor defendants and Mrs Prosper Ashfordand
Ashford for other defendants

Honolulu July 30th 1S66
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In the Police Court of Honolulu the defendants
were defaulted for non appearance on the return
day and hour and upon proof on the plaintiffs
part judgment was entered for the plaintiff

The defendant later in the day took an appeal
from this judgment

On appeal the Intermediary Court held that an
appeal did not lie from a judgment by default and
and appeal was taken up to the Court in banco

This is the question now submitted to this Court
This involves the construction to be given to the
Fhrase in Sec 1005 Any party deeming himself
aggrieved by the decision of any police or district
justice in any case whether civil or criminal may
appeal etc Section S35 provides that the sum ¬

mons shall contain a notification to the defendant
that if he fails to attend at the time and place of
trial designated judgment will be rendered against
him ex parte by default The affidavit cf defend¬

ants counsel presented in the Intermediary Court
Eetforth that on the day set for the trial of the
cause he attended at the Police Court a few min ¬

utes after nine oclock a m That on his reach-
ing

¬

the Court room the Police Justice had called
thin case before railing the criminal docket which
was contrary to the rules of the Police Court and
had already entered judgment for plaintiff herein
entering no appearance for defendant That the
affiant asked that the judgment be vacated and the
case tried on its merits stating that defendant had
a meritorious defence That the Police J ustice re¬

plied that pUmliff herein had not time to attend
the trial and that an appeal to the Intermediary
Court would give defendant opportunity to set up
his defence

From the affidavit we infer that due service had
been made on the detendant that the case was
within the jurisdiction of the Police Court that tne
complaint was not defective and that no motion
to remove default was made ir denied The case
of HaIleckvsJandint34 Gd- - 167 is much relied
on to support the appellant- - The language of the
Court 13 that as to the right cf appeal there is
no distinction between judgments bf default and
judgments after issue joined and a trial The for-

mer
¬

is as much a final judgment as the latter and
the statute cms a right to appeal from all final
judgments wimnsi ixisiiucuuii w u - 1

ows thet all errors disclosed by the record can I

he reviewed and corrected on an appeal froaj the
u

Sf a - mfr
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I former class of judgments as well as the latter
I The Court in ttis utterance supports itself by no
I authotitv It is in contravention to the currentof

previous judicial findings vl the Kauie State but it
does not express itselt as overruling them Mr
Justice Field then Chief Justice Field says in Mott
vsmith 10 Cal 555 To enttile objections to con ¬

sideration hero they mu bo presented to the
Court below in the firt init uice lit least ir thoy
are of a character which might have been then
obviated by the production of other evidence

I Rnnt til R Hat 91 the Cuurt siv when a
remedv i so perfectlv attainable iu the Court of
origiur1 jurisdiction nn appellate Court will not
adraiuister it for any cue tliAtliwn 1 assigned

The cas of Holiuin vh Sjijuarnej U Met 436
land Ball vs Burke 11 Cuh S mor explicitly
I support the appellants contention The revised

KLitntn of Muss amended the old Btatnte by Strik
ing out the words in which any issue has been
joined and the Court in these cases held that ap¬

peal lay from a judgment on default and for non ¬

suit A reaon given is that the judgment upon a
default uiny bt for a um too large or too small or
may be rendered for chunks of action not embraced
iu the Cocrt matter which iuiy be corrected upon
an appeal The Massachusetts Courts are bound
br the express rciblativr interpretation givento
the statute by the ameulmeut and the Commis-
sioners

¬

iioU- - indicating that purpose
Upon rensou it is not satisfactory to hold that

a party by merely suffering a default in the Court
of original jurisdiction may in the form of an
appeal take his case for trial before tho appellate
Court The theory of appeal is to afford a Tetrial
in a superior tribunal which may correct errors
of law and findings of fact as made in the lower
Court The plaintiff his a right to n trial upon
issue joined in tho original Court If judgment is
then rendered against him he may choose to pro¬

ceed no further aud risk no increase of costs If
the defendant being duly summoned does not ap¬

pear he seems to plead nolo cvntejidere He con-
sents

¬

to a judgment for the plaintiff if he can make
his case ex parte

Until the default is removed it is as complete
when first ordered as if the defendant did not ap-
pear

¬

at any time thereafter The reasons if any
exist for the removal of a default should be pre-
sented

¬

to the Court which has ordered it Under
the appellants claim of appeal a default may be
suffered without danger The jurisdiction of the
Court to which the defendant is legally summoned
may be ousted iu every bit We cannot hold
even npou the authorities cited that this is a rea-
sonable

¬

construction of the statute A line of
New York authorities support the view that an ap ¬

peal does not lie from a judgment rendered on de-

fault
¬

In Dorr vs Birge 8 Barb 351 the reasoning of
the Court is the jurisdiction of this Court is only
appellate it cm only review the decisions of the
County Court If a party to the appeal to the
County Court may suffer a default and there and
then appeal to this Court it would be equivalent to
appealing in the first instance directly from the
judgment of the justice of the peace to this Court

Gelston vs Ho t 13 John 561 is strong autbor
itv for this vie i other authorities are

Sands vs Hildretb VI John 493
Harvey s Cujler 17 John 4R
Golder vs KuickerbocKer 2 Coweu 31
In 20 Johu 2S3 Adam v Oak the language of

the statute gives an appeal to every person who
shall think himself acgrieved hv any order of any
Justice

The Court per Xott J mv to allow the de-

fendant
¬

by sufferiuj a default to pass bv the Jus-
tices

¬

Court would preent the right of appeal
which implies an bcu il previous litigation in the
tribunal appealed from It would convert the ap-
pellate

¬

Court iuto one f urigiunl jurisdiction A
judgment by default for want of appearance is
for this purpoe equivalent to a judgment on con-
fession

¬

In theView which w e adopt an appeal is
not to be allowed in this cae

A Kosa for the plaintiff W 11 Castle and H E
Avery for the defendant

Honolulu July 31 ISSG
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A Safeguard
The fatal rapidity with which slight

Colds and Coughs frequently develop
into the gravest maladies of the throat
and lungs is a consideration which should
impel every prudent person to keep at
hand as a liousehold remedv a bottle of
JLYERS CHERBY PECTORAL -

Nothing else gives such immediate relief
and works so sure a cure in all affections
of this class That eminent phvsician
Prof F Sweetzer of the Maine Medical
School Brunswick Me says

ifedical icienee hu produced no other ano ¬

dyne expectorant so good aa Anns Cuxnar
Pectoral It is Invaluable for diseases of the
throat and lungs

The same opinion is expressed by the
well known DrL J Addison of Chicago
HI who ays

I have never fouud In thirty five years of
continuous study and practice ot medicine any
preparation of so great value as Areas CnzRar
Pectoral for treatment of diseases of the
throat and lungs It not only breaks up colds
and cures severe coughs but is mare effective
than anything tUe in relieving even the most
serious bronchial and pulmonary affections

AVERS
Cherry Pectoral

Is not a new claimant for popular confi-
dence

¬

but a medicine which is to day
saving the lives of the third generation
who nave come into being since it was
first offered to the public

There is not a household in which this
invaluable remedy has once been in-
troduced

¬

where its use has ever been
abandoned and there is not a person
who Las ever given it a proper trial
lor any throat or lung dkeafe suscep ¬

tible of cure who has not been made
well bv it

ATERS CHERRY PECTORAL has
in numberless instances cured obstinate
cases of chronic Bronchitis Larnygi tis
and even acute Pneumonia and has
saved many patients in the earlier stages
of Pulmonary Consumption It is a
medicine that only requires to be taken in
small doses is pleasant to the taste and is
needed in every bouse where there are
children as there is nothing so good as
AYER S CHERRYPECTORAL for treat-
ment

¬

of Croup and Whooping Cough
These are all plain facts which can be

verified bv anybody and should be re-

membered
¬

by everybody

Ayers Cherry Pectoral
PREPARED BY

Dr J C Ayer Co Lowell Mass
Sold by all druggiits

HOLLiSTER CO
Xo Il -- ort l Honolulu

1097 Iy ie grnt or ie Hawaiian IAlands

UNION FEED CO
DEALERS IN

HAY and GRAIff
Queen and Edinburgh M
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TiRWlSO ICE
Successors to Lcwees Dicksos
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Wine Spirit Merchant
MERCHVNT STREET

OAMlDELLS BLOCK

Has on Hand and Offers For Sale

To the Trade and Public the Best Brand ot

ALES WIMESS SPIRITS
Special attention I drawn to the Celebrated

ALES IOfiTSlU of

JEl db J lOixxlse s
McKENNAS

KENTUCKY WHISKEYS

L DELMONICOS CHAMPAGNES

Orders Filled with Promptness anil at the usual Prices

for any of the Brands of

Gins Brandies Whiskeys
OR BITTERS

USUALLY OBTAINED IX THIS MABKET

rjy An experience of several years in the WINE fc

SPIRIT Business is a guarantee that the Interests of
customers will be properly served 1107 lmo

CRYSTAL SODA WORKS

Our Goods are Acknowledged the Best

NO C0EKS

We Use Patent Stoppers
In all our Bottles FamilesUseno

Ginger Ale but ours
CHILDREN CRY FOR

OUR SOB AWATER
C3 We delner our Goods Free of Charge to all parts

of the City
Careful attention paid to Island Ordcis Address

The Crystal Soda Works
P O BOX 397 HONOLULU U I

E OUE TELEPHONE IS NO 298 a

ea OrdersleftwIth Benson Smith JS Co No 11
ort Street will received ompt attention 11213m

LAINECO
HAVE A TkAKGE STOCK OF THE

C ory JBos t

Hay Grain e
WHICH IS OFFERED AT TnE

Lowest Market Prices
AND DELIVERED FREE TO ANY PART OF THE CITY

AGENTS FOR THE
I

Pacific Mutual Life Insurance Company
OF rALIFORNIAt

Agents for the H00VEE TELEPHONE

COMMISSIONER OF DEEDS

FOR CALIFORKIAI
-- TECEPIIOyE SO 147 3m

CEO LUCAS
CONTRACTOR BUILDER

Honolulu Steam Planing Mills

Esplanade Honolulu II I

Manufactures all kinds of

Mouldings Brackets
Window Frames

Blinds Sashes Doors
And all kinds of Woodwork Finish

Turning Scroll and Band Sawing
atlij Kisns or

Planine and Sawing
Horticing and Tenanting

ORDERS PROMPTLY ATTENDED TO

Ami Work Guarantee
P3-- Orders from the other Islands solicited
HonfilnlnMar218St 1035 lyi

Mr L B KERB
HAS

Just Received Ex Mariposa

From Great Britain
A VERY PINE

SELECTION of GOODS
SUITAIJLE FOR

GENTLEMENS WEAR
EMBRACIS THE

Latest Styles
Gentlemen Please Call and Ex-

amine
¬

these Pine Goods
Fine Fit and Prices to Snit all llil 3rn

Messrs Miles Hayley
mr xrVrvTTVflAW illl WU 1 VJJ TO

their patron and public at larze that
special arrangements have been made with
sereial of the Leading istoek Raisers an

Pacific Coast for the bnpplr or Jiniee jor nan
tation work at the Lowest Jlarfcet Rates AlfOserera
Vnlri Jarkursn snrMiiroof are held for this market
Also ODSindieTeraI Imported ifatched hpan Sti
die and family Ilories ler sate at inp

VS

1121

jXj
the

the

Hawaiian Hotel Stables

innrBsri

AUGUST

tncral Sttujcritstincnts

CALIFORNIA WINES
The growth and manufacture of Pons WSuea in California has surprised tho moat sang

nino Although small manufacturers through probable ignoranco and carolcsiness tnrn out
inferior TVincs it has been tho ambition of

Messrs Arpad Haraszthy Go

To produce Wines that are absolutely Pure and they aro tho ONLY HOUSE in California
that Manufactures PURE CHAMPAGNES produced by tho natural process

of fermentation in tho Bottle

The importation of MESSRS ARPAD HARASZTHY COS Wines intb this Kingdom
from October 7th 1885 to March 31st 1830 being noarly Tvro THinD op all otheii jrAjru
FACTunES put tooetuer is a guaranty of their popvlariiy and that thoy aro far superior to
any Winea manufactured

Sherry Wine Port Wine Tokery Wine Zinfandel Claret
Table Claret Burgundy

ECLIPSE CHAMPAGNE
Madeira Sweet Muscat Angelica

Malega Hock Gerke Seisling
White Wine Gutedel

Also just arrived direct from Milwaukee in bond

An Invoice of Falks Milwaukee Pilsener Beer

HAMILTON JOHNSON SOLE AGENT 0
Merchant Street Honolulu

1115 tfo

gr
k fc T r tr t yfrj- - J

JOHM NOTT
At the Old Stand No 8 Kaahumanu Street
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PLUMBING-- in all its branches
Artesian Well Pipe all sizes

STOVES AND 15 ANOtfUS
Uncle Sam Medallion Kichmoud Tip Top Palace Flora May Contest Grand Prize
New Kival Oper Derby Wren Dolly Gypsy Queen Panseyifc Array ItangesMagna Charter BncJr
Superior Magnet Almeda Eclipse Charter Oak Nimble Inwood and Laundry Stoves
Galvanized Iron and Copper Boilera lor Uanges Granite Iron Ware Nickel Plated Plain

Galvanized Iron Water Pipe all sizes and laid on at
Lowest Rates Cast Iron and Xead Soil Pipe

House Furnishing Goods aiiMnds- -

KUBBEK HOSE ALL SIZES AND GltADES
Lift and Force Pumps Cistern Pumps Galvanized Iron Sheet Copper SheeLeadLead Pipe Tin Plate Water Closets Marble Slabs and Bowls Enameled Wash Stands

Chandeliers iLamps Lanterns
n a m

PLOWS OF THE LATEST PATTERNS

a

nJSftfeKB53sS

Our Breakers and Light Steel Plows
Are all made from our own patterns and are the result
of the experience of a large number of practical Plan-
ter

¬

who kindly nneetef improvements and changer
in tbeFlonrr nrfiich had formerly been noed here

HAWAII
1IR KM V HORNER eay I hjTe no hesitation

in pronouncing tbcm the rerjheit Breaking Plow I
ever need in thi or any other country

MAUI
3IRWH CORNWELL arg Tber poucti all

the reqnieites of a ririt claie and 201 1low Jmttbe
thine needed especially for rocph land

CO
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Osceola
and

A HEW INVOICE

Just Received
KAUAI

nfMoebtfr7loSTwb f 3UDi IWW
HAWAII

3tRJjEKItTCOOPERgaj ThetoMrPnrTUcndmyieirare I think the ZtMrrlSable I Iiareyeteeen for the work required

OAHU
MR J L RICHARDSON sya l frB

eVeerenCeedWhe 8 be

Good Night Premium Safety Kerosene Oil 150
JUST 3ELE30E5r7E3I

EST RECOMMENDED BY THE NEW YORK BOARD OF UNDERWRITERS a

Pacific Hardware Co Limited Fort Street
xiviFoR--2e5FLj- s

Hard yareAcrliniltnrallniplercents Stores Kanf es Iloose FsraferHno Or u vteMtfaOTKerraeOlillW
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